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DEPOSITED BY THE 
UNITED STATES OF AMERICA 


[No. 29] 


REPORT OF SPECIAL SUBCOMMITTEE ON ACQUISITION OF 
WHERRY HOUSING 


Mr. Chairman, there follows the report of your Special Subcom- 
mittee on Acquisition of Wherry Housing. 

During the hearings on H.R. 5674, the military construction bill 
for fiscal year 1960, Mr. Roland Boyd, wag counsel, Wherry 
Housing Association, appeared before the full committee for the pur- 
pose of giving testimony relating to the acquisition of Wherry housing 
projects. Mr. Boyd spoke briefly and filed a statement. At that 
time, it was your decision that you would appoint a special sub- 
committee to examine into matters relating to the acquisition of 
Wherry housing. 

By letter dated April 17, 1959, you appointed me as chairman of 
the subcommittee and also appointed the following members of the 
subcommittee: 


George Huddleston, Jr. Leslie C. Arends 
Fred Wampler Katharine St. George 


The designation of the minority members, the letter stated, was made 
with the concurrence of the ranking minority member. 

Your letter defined the jurisdiction of the subcommittee in the 
following fashion: 
* * * to make an objective irquiry into the question as to what additional, if any, 
Wherry housing projects, the acquisition of which are not mandatory, should be 
acquired by the three military departments. 


Your letter further stated that— 


in accordance with my agreement with Mr. Albert Rains, I would appreciate your 
inviting him and the members of his subcommittee to join with you in your 
deliberations on this important subject. 


RECENT HISTORY OF MILITARY HOUSING 


For a full understanding of the subject of Wherry housing and 
its relationship to the jurisdiction of the subcommittee, it would 
appear desirable to set out the recent history of military housing 
generally in the United States and the considerations which brought 
into being the widespread utilization of title VIII of Public Law 211 
(Sist Cong.) approved August 8, 1949, the original Wherry Housing 
Act. 

Change in policy 

In House Report No. 767, 82d Congress, Ist session (on H.R. 4914, 
the military construction bill for fiscal year 1952), the Armed Services 
Committee states: 

It should be recalled that the committee deleted a requested authorization of 


$107 million for family-housing units in the military construction requests during 
fiscal 1951. It was the intention of the committee that maximum use would be 


(1949) 
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made of title VIII housing. The only exception to. this committee rule is the 
authorization for family housing units at overseas installations or at very isolated 
installations within the continental United States where title VIII was not 
feasible. 

In that same report, it is stated that after consultation between 
the chairman of the committee and the Deputy Secretary of Defense, 
Robert A. Lovett, a complete resurvey of the combined field requests 
for military public works was undertaken by the three military de- 
partments jointly with the Office of the Secretary of Defense. After 
this consultation, the report states, 
the following ground rules resulted from this restudy: 

* * + * * * + 

4. That with reference to housing, particularly within the continental United 
States, maximum authorization would be made of title VIII of the Federal 
Housing Act, which permits construction by private capital of living quarters 
for Department of Defense personnel and their dependents. 

It is clear from the foregoing that the construction of family housing 
with appropriated funds, except in the instances indicated, was being 
abandoned in favor of construction through the use of private funds. 
For the most part from that time to date, and with only one notable 
exception which will be referred to later, this policy has obtained until 
the present day (with the Capehart Act succeeding the Wherry Act). 


HOUSING REQUIREMENTS 


Since legislation springs from the need for a corrective measure, so 
family housing legislation arises out of a provable shortage of such 
housing. For this reason, a brief reference to housing requirements 
should be made at this time. 


Prior to World War II 


Prior to World War II, the shortage of family housing for Armed 
Forces personnel did not constitute a major problem. Our relatively 
small peacetime Military Establishment consisted at that time of 
units stationed in long-established permanent posts. For the most 
part, s.fficient family quarters existed at these installations to fulfill 
the needs of married officers and the then few married senior grade 
enlisted men. Further, private housing could be relied upon to take 
care of a large segment of the housing needs because of the stability 
of deployment. ‘This was, of course, particularly true with respect to 
installations located near metropolitan areas. 


After World War II 


This situation changed rapidly and dramatically after the war. 
There was a total of 1,445,910 military personnel in 1948 compared to 
250,000 in 1935 and little housing had been built during the war. It 
was most important for the whole Military Establishment after the 
war to retain as many as possible of the officers and enlisted men on a 
career basis. This was particularly so because our war machinery had 
become progressively more complex and without highly qualified and 
experienced personnel, their operation would be rendered impossible. 
It was clear, then, that for these reasons a reasonable percentage of 
young men in the military service should be persuaded to remain in 
uniform on a voluntary basis. An important consideration in this 
connection is the fact that prior to World War II, the percentage of 
married officers and higher grade enlisted men was small when com- 
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pared with today’s 80 percent. We must realize that married military 
personnel will not become career personnel unless they have reasonable 
assurance of maintaining the family unit. This, of course, is impos- 
sible unless family quarters are made available. 
Housing deficit in 1949 

The deficit of family housing in 1949 was some 235,000 units. 
It was evident that this deficit could not be met through the use of 
appropriated funds. Some means, therefore, of meeting this require- 
ment through privately financed construction had to be found. 
Investigation within the construction industry indicated that long- 
term private financing could be obtained in volume only with Federal 
Housing Administration mortgage insurance. This insurance existed 
for private housing construction but was not available for military 
projects. 

FHA MORTGAGE INSURANCE 

Acceptance risk 

Under the various mortgage insurance programs of the National 
Housing Act, the Commissioner of the FHA could not accept a mort- 
gage for insurance unless he found that “the project with respect to 
which the mortgage is executed is an acceptable risk.’’ Since most 
military installations were at relatively isolated locations, removed 
from normal housing markets, and subject to possible personnel 
curtailments as military needs changed, it was found that housing 
projects at such military installations could not be insured under the 
usual FHA mortgage insurance programs. This was so because the 
Commissioner of FHA was unable to find that such projects were 
“acceptable risks.” 
Military housing insurance fund 

Accordingly, it was necessary to obtain special legislation, creating 
a separate Military Housing Insurance Fund under title VIII of the 
National Housing Act, to cover the unusual risks involved in insurance 
of mortgages on military housing, and substituting the certification 
of the Secretary of Defense or his designee, for the FHA Commis- 
sioner’s finding as to “acceptable risk.”’ 


Public Law 211, 81st Congress 

By Public Law 211, 81st Congress, 1st session, enacted August 8, 
1949, there was added to the National Housing Act a new title, 
“Title VIII: Military Housing Jnsurance”’ creating a “‘military hous- 
ing insurance fund,” authorizing the Commissioner of the Federal 
Housing Administration to insure mortgages on military housing 
constructed thereunder, and enlarging the then existing authority 
of the military departments to lease land for such projects and to sell 
utility services to the project developers. The purpose of the legis- 
lation, as stated in section 803(a), was: 

In order to relieve the acute shortage of housing which now exists at or in areas 
adjacent to military installations because of uncertainty as to the permanency of 
such installations and to increase the supply of rental housing accommodations 
available to military and civilian personnel at such installations, the Commissioner 
is authorized, upon application of the mortgagee, to insure mortgages * * * which 
are eligible for insurance as hereinafter provided, and upon such terms as the 
Commissioner may prescribe, to make commitments for so insuring such mortgages 
prior to the date of their execution or disbursement thereon * * *. 
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Section 803(b) of title VIII spelled out the conditions of eligibility 
for mortgage insurance. Among such conditions were the following: 

(2) The mortgaged property shall be designed for rent for residential use by 
civilian or military personnel of the Army, Navy, Marine Corps or Air Force 
(including Government contractors’ employees) assigned to duty at the military 
installation at or in the area of which such property is constructed. Notwith- 
standing the provisions of any other law, preference or priority of opportunity 
in the occupancy of the mortgaged property for such personnel and their immediate 
families shall be provided under such regulations and procedures as may be 
prescribed by the Commissioner. 

The subcommittee wishes to draw particular attention to the con- 
cluding language of this condition: 

No mortgage shall be insured under this title unless the Secretary of Defense 
or his designee shall have certified to the Commissioner that the housing with 
respect to which the mortgage is made is necessary to provide adequate housing 
for such personnel, that such installation is deemed to be a permanent part of the 


Military Establishment, and that there is no present intention to substantially 
curtail activities at such installation. 


Limits on mortgages 

The new title VIII (Wherry) legislation was basically patterned on 
section 608 of tne National Housing Act, under which thousands of 
rental housing units had been built for private citizens throughout the 
country during the postwar years. As in the 608 program, Wherry 
mortgages were generally limited to $8,100 per unit, based on 990 
percent of an estimated replacement cost of $9,000 per unit. 

The projects for the most part were built on Government-owned land 
located on or near the various installations, and outleased to the 
developer or sponsor for a period of 50 years (in some early cases 75 
years). The sponsor undertook to organize the ‘mortgagor corpora- 
tion’ which actually held the lease, and to finance, build, maintain, 
and operate the completed units, which were made available on a 
rental basis to tenants designated by the local base commander. 

A commitment to insure was issued by the FHA to the sponsor, 
based on appropriate certification of need by the respective military 
department, after FHA had satisfied itself that the proposed con- 
struction met FHA’s minimum standards, and that the proposed 
schedule of rents would support the mortgage (after deducting operat- 
ing charges and allowing a reasonable profit to the sponsor). Based 
on the FHA’s insurance, the sponsor could obtain his mortgage financ- 
ing from a long-term lender. The mortgages carried 4 percent interest, 
plus one-half of one percent FHA mortgage insurance premium, and 
ran for a term of 32 years, 7 months. ‘The terms of the sponsors’ 
leases provided that they could rent to nonmilitary tenants if the 
project were not fully occupied by military tenants. 


Occupancy on voluntary basis 


It should be noted that military personnel and civilian employees 
of the military departments occupied the units on a voluntary basis, 
and paid rents to the sponsor. Military tenants retained their basic 
rane for quarters. Normally, the units were rented unfur- 
nished. 





Freeze order 


As is true in so many major legislative programs, unforeseen diffi- 
culties arose before Wherry housing construction really got underway. 
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Shortly after the legislation was enacted in August 1949, a freeze 
order was issued (in December 1949) by the Department of Defense 
stopping further selection of sponsors. 

Design competition 

Up until that time sponsors competing for a particular project would 
engage in a design competition, in which each would produce outline 
plans and specifications showing what he offered to furnish, within the 
schedule of rents and broad criteria issued by the military. Not only 
did this procedure make a comparative evaluation of the various pro- 

osals very difficult, but also there was an understandable tendency 
be prospective sponsors to overestimate what they could deliver. In 
consequence, during the course of subsequent FHA processing, either 
the rents had to be increased or the quality of the constructions re- 
duced. It became clear that the remedy for this problem lay in the 
preparation of standard plans, advance processing by FHA, and com- 
petitive bidding. 
Public Law 498, 81st Congress (architect-engineers) 

This solution required further legislation, which was contained in 
Public Law 498 of the 8ist Congress, approved on May 2, 1950. This 
act authorized the military departments to employ architect-engineers 
to design projects, and to option specific sites. 

Bidding: appraisal and eligibility statement 

In anticipation of this legislation, the freeze order was lifted, and 
new Department of Defense procedures were issued which provided 
not only for competitive bidding based on Government plans and 
specifications, but also for advance FHA processing to produce an 
‘Appraisal and Eligibility Statement.” This statement showed the 
schedule of rents, the FHA estimated replacement cost, and the 
amount of the maximum insurable mortgage. Certain standard 
documents were also promulgated, including a lease form, a utilities 
contract form, and a standard “Invitation for proposals.’’ 

From this point on, the program progressed rapidly. When the 
original] Jegislation expired on July 1, 1951, the program was extended 
for 2 years by Public Law 139 of the 82d Congress, This law also 
authorized an increase in the maximum mortgage to $9,000 in high 
cost areas. 


Cointerest of two committees 

All through the Wherry program, and it is similarly true today in 
the Capehart program, there has been a continuous intermingling of 
jurisdiction between the Armed Services Committee and the Banking 
and Currency Committee. This is, of course, wholly understandable 
since, although the housing produced has its source in legislation from 
the Banking and Currency Committee, the occupant of the house is a 
member of the Armed Forces. An interesting example of this inter- 
penetretation of the interests of the two committees arose shortly after 
the expiration of the original Wherry legislation. The Senate Bank- 
ing and Currency Committee had already reported out a bill which 
contained an extension of the Wherry legislation. The Senate had 
passed this bill and it was pending before the House Banking and 
Currency Committee. There appears to have been some doubt as to 
whether the House committee intended to extend the legislation and 
for this reason, the Armed Services Committee had inserted in its 
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military construction bill for fiscal year 1952 a provision extending the 
Wherry Act for 2 more years. Subsequently, when the military con- 
struction bill was being considered by the House, the chairman of the 
Armed Services Committee moved to strike the Wherry extension from 
the construction bill for the reason that he had been assured that the 
House Banking and Currency Committee would include an appro- 
priate extension of the act. 


Number of units produced 


Altogether the Wherry program was successful in producing a 
substantial number of relatively low cost, but reasonably adequate, 
units to meet an acute shortage. A total of 264 projects were built 
for the three military departments, with a total of 83,742 units. All 
of these projects, with the exception of 15 containing 8,469 units, 
were built on land owned or acquired by the Federal Government. 
Variance in construction 

Within the broad guidance issued by the Department of Defense, 
the military departments were responsible for the development of 
the construction program, and this resulted in some variation in the 
projects of the three departments. The units constructed by the 
Army, for example, were of brick, brick and frame, cement block, or 
frame and stucco. Those built by the Navy and the Air Force were 
usually wood frame, although some were masonry and brick veneer. 
Various types of structures were built by each of the departments: 
Row houses, some single and duplex units, and multiple 4- and 6- 
family dwellings. In addition, the Army built a few elevator 
apartments. 

Size of units 

The size of the units varied slightly among the services. On the 
whole, the Navy’s units were the smallest, averaging about 768 net 
square feet; the Army’s were somewhat larger with 831 net square 
feet, and the Air Force’s contained approximately 835 net square 
feet per unit. 

For the Navy, with the smallest average size unit, the FHA esti- 
mated replacement cost averaged $8,800. For the Army, it was 
somewhat higher at $9,454, and for the Air Force, it was still 
greater at $9,622. 

With regard to the average mortgage, there was a slight variation 
in the pattern due to the differences in the amounts of appropriated 
fund assistance granted each project by the three services. The 
average mortgage for the Navy was $7,539, for the Army $8,314, and 
for the Air Force $8,237. 


Mortgage plus appropriated funds 

The subcommittee wishes to point out that the Wherry mortgage 
covered construction, land and on-site improvements, that is, 
grading, streets, and utilities within the project boundaries (other 
than land or improvements paid for with appropriated funds). 
Appropriated funds were authorized to be used for site acquisition 
(where required), and for both on and off-site improvements, not in 
excess of $1,500 per unit. The average appropriated funds expended 
per unit were as follows: Army, $105; Navy, $289; Air Force, $168. 

This report refers above to the mutual interests of the Armed 
Services and Banking and Currency Committees in the military 
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housing area. It is interesting to note that the appropriated funds 
referred to immediately above as having been expended in connection 
with Wherry houses are funds which were appropriated under an 
authorization contained in a military construction law which came 
from the Armed Services Committee. 

In summary, it may be said that the Navy’s units were the smallest, 
generally of the least expensive construction, and had the largest 
appropriated fund assistance, the smallest average mortgage and the 
smallest average estimated replacement cost. The Army’s units were 
slightly larger in size, of more costly construction, and had a higher 
average mortgage and estimated replacement cost and a smaller 
appropriated fund assistance than the Navy’s units. The Air Force’s 
units were, on the whole, larger than either of the other two services, 
had a higher estimated replacement cost than the Army’s or Navy’s 
units, but a lightly lower average mortgage than the Army’s due to a 
vreater average appropriated fund assistance. 


PARTS PLAYED BY PARTIES CONCERNED 

Sponsor 

Of interest to the committee in its evaluation of the program is the 
part played by the various parties concerned. The functions of the 
sponsors has been dealt with above. 
FHA 

The role of the Federal Housing Administration, as indicated, was 
to assist in development of the plans and specifications, and to issue 
an appraisal and eligibility statement, which was an essential bidding 
decument. FHA subsequently, based on a “certificate of need” from 
the military department concerned, issued an insurance commitment 
to the mortgagor corporation formed by the chosen sponsor, inspected 
construction progress, and insured the final mortgage upon comple- 
tion. In return, FHA was paid processing fees totaling 3 percent of 
the mortgage, inspection fees of one-half of 1 percent, and an insurance 
premium Pay cine half of 1 percent of the declining balance of the mort- 
gage during its full term. 


Military departments 

The military departments had the responsibility for determining the 
location of the projects, the number of units to be built, the site, the 
design and specifications, and the schedule of rents. They solicited the 
various sponsors to bid, and obtained for the winning bidder FHA 
mortgage insurance by issuing to the FHA Commissioner a ‘‘certificate 
of need.”’ This was a very carefully worded document, which follow- 
ing the language of the legislation, and contained the following state- 
ments: 


The above identified housing project is necessary to provide adequate housing 
for civilian or military personnel (including Government contractors’ employees) 
assigned to duty at the military installation named above; 

Such military installation is deemed to be a permanent ‘part of the Depart- 
ment of the -________-- 

There is no prese nt intention to substantially curtail the activities at such 
installation; and 

Based on the official records of the said Department, the military and civilian 
personnel who will be expected to occupy the dwelling units described above and 
for whom the project is intended, should be able to pay the proposed average 
monthly rentals per family unit as stated. 


34066—59—No. 29——-2 
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The language selected was based on the impossibility of predicting 
military force levels beyond the scope of “present intention,’’ or the 
foreseeable future. The subcommittee was advised that the Depart- 
ment of Defense was “unaware of any commitments or guarantees 
which were made other than in this very careful language.’”’ The 
Department of Defense states that the sponsors were expected to take 
a normal ‘business risk’? with regard to their equity investment 
(theoretically 10 percent) during the period of time beyond that 
covered by “present intentions.” 


VACANCY FACTOR 


In this connection, it must be mentioned that the FHA’s project 
analyses were based on a certain vacancy factor or, conversely, an 
assumed percentage of occupancy. In private rental projects this 
vacancy factor is generally calculated at 7 percen , to allow ~ tenant 
turnover, redecorating, variations in the rental market, and so forth. 
In analyzing most Wherry projects, however, his vacancy factor was 
calculated at 5 percent, and in later projects at 3 percent, on the 
assumption that in areas of military housing shortages the occupancy 
would be relatively high. The validity of this assumption is indicated 
by the fact that most Wherry projects have had higher occupancy 
percentages than those assumed by FHA, some as high as 99 percent. 

On the other hand, sponsors of projects which have had excessively 
high vacancies have sometimes contended that they were in effect 
guaranteed “the percentage specified in the project analysis.”’ 


WINDFALLS 


At various times there has been considerable discussion of “wind- 
falls” in connection with FHA-insured rental housing projects; and 
an examination of this item is necessary to a tull evaluation or the 
Wherry program. As noted above, the legislation provided that the 
mortgages could not exceed 90 percent of FHA’s estimated replace- 
ment cost, with a ceiling of $8,100 ($9,000 in high cost areas). It 
was apparently considered that the FHA’s estimate was a better 
yardstick of cost than the builder’s actual cost, because the latter 
was subject to variables such as the weather and the efficiency of the 
builder, and accordingly might not be as good a measure of value. 
The EHA estimate was intended to represent the cost which would 
be incurred by the average builder under average conditions. 

It must be remembered that the FHA estimate covers not only 
actual construction costs, but also the builder’s profit, interest on the 
construction loan, architect’s fee, and so forth. Also it is essential to 
realize that the builder and the “‘sponsor’’ (owner of the mortgagor 
corporation) sometimes were the same person, and sometimes were 
not. For the purpose of this analysis, and in the interest of simplicity, 
the sponsor will be considered as responsible for all of these charges. 

Where the sponsor’s actual costs equalled or exceeded the FHA 
estimate, there was of course no windfall, and the sponsor had to make 
a cash investment of at least 10 percent for his equity, above the 
amount of the mortgage proceeds. However, if the sponsor had, or 
perhaps were himself, a relatively efficient builder under good condi- 
tions, it was possible for him to keep his costs below the FHA estimate, 
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so that his cash investment might be less than 10 percent. If his 
cost could be held to 90 percent of the FHA estimate, and the mortgage 
is a full 90 percent, then he had “mortgaged out,’’ and realized his 
equity for no cash investment. Technically, according to FHA 
definition, a windfall occurs when all the sponsor’s costs are less than 
the amount of the mortgage, and he has a cash surplus within the 
mortgage proceeds, in addition to the equity at no cost. 

When the builder and the sponsor are the same party, what appears 
to be “mortgaging out’’ or a windfall may not be so in fact. For 
example, the sponsor may not have taken his allowable builder’s 
profits in cash, but may have left them as a contribution to equity. 
In early projects an architect’s fee of up to 5 percent was allowed; 
and sometimes the sponsor’s employees performed these services at a 
fraction of the allowable fee, with the balance representing a contribu- 
tion to equity. In some cases the sponsor may have owned, for 
example, a cinder block plant, and supplied the block at cost, pre- 
ferring to take equity rather than cash for his profit on the cinder block. 

The possibility of windfalls has long been of concern to Congress. 
It is interesting to note that the Wherry bill as originally introduced 
contained a provision authorizing FHA to insure mortgages up to 
100 percent of the Commissioner’s estimate of replacement cost. 
Testimony during hearings on this bill indicated that unless liberal 
provisions were contained in the legislation, builders would be reluc- 
tant to take the necessary financial risks, and large amounts of housing 
could not be provided in a relatively short period of time. However, 
there was recognition of the possibility of windfall profits to Wherry 
housing sponsors, and to avoid such windfalls, the Congress finally 
approved legislation, Public Law 211, 8ist Congress, approved August 
8, 1949, which authorized FHA insurance of Wherry Act mortgages 
only up to 90 percent of estimated replacement cost. 

Later, in 1953, Congress added an “antiwindfall’”’ provision to the 
title VIII legislation. An amendment contained in Public Law 94, 
83d Congress, requires sponsors to certify actual costs, and required 
that the FHA insured mortgage should not exceed such actual costs. 
Still later, in August 1954, Public Law 560, 83d Congress, restricted 
the FHA insured mortgage to an amount not in excess of 90 percent of 
the actual cost. 

It can be said, then, that although the Wherry program had greatly 
contributed to the solution of the military family housing problem by 
1955, a sizable deficit still existed. 


APPROPRIATED FUND (MCA) HOUSING 


At this point and in order to get a comprehensive picture of military 
family housing within the United States, the number of appropriated 
fund houses, the only other source of military housing authorized for 
construction within the United States, and the authorizing laws are 
as follows: 

Public Law 155, 82d Congress (1951): 756 units. 

Public Law 534, 82d Congress (1952): 772 units. 

Public Law 209, 83d Congress (1953): zero units. 
This is a total of only 1,528 appropriated fund family units during these 
3 years. 


1958 





Large MCA authorizations 


The first substantial number of appropriated fund housing units 
ever authorized by the Congress at a single time occurred in 1954 by 
Public Law 765, 83d Congress. This law authorized 11,605 units for 
construction within the United States. The next year, 1955, saw 
another substantial number of family housing units authorized by 
Public Law 161, 84th Congress. This law authorized 13,501 units for 
construction within the United States. Of the total of 25,106 units 
authorized during these 2 years, less than 15,000 were actually 
constructed. 

RESTATEMENT OF JURISDICTION 


_The subcommittee would like to state again at this point its juris- 
diction which is as follows: 
* * * to make an objective inquiry into the question as to what additional, if any, 
Wherry housing projects, the acquisition of which are not mandatory, should be 
acquired by the three military departments. 


The jurisdiction of the subcommittee is quoted again at this point 
in the report because in a very real sense all that appears above con- 
stitutes background, background which is necessary to understand in 
order to appreciate the function of the subcommittee. From this 

oint on, the report deals with the specific considerations which have 
ed the subcommittee to its conclusions and recommendations. 


CAPEHART PROGRAM 


Public Law 345, 84th Congress 

In 1955, Public Law 345 of the 84th Congress was enacted. This is 
the Capehart housing program. It contained an overall mortgage 
ceiling of $1.360 billion which was increased to $2.3 billion by the 
Housing Act of 1956 (Public Law 84-1020). 

Section 803(a) of that act states the basic consideration involved in 
its enactment and reads as follows: 

Sec. 803. (a) In order to assist in relieving the acute shortage and urgent need 
for family housing which now exists at or in areas adjacent to military installations 
because of uncertainty as to the permanency of such installations and to increase 
the supply of necessary family housing accommodations for personnel at such 
installations, the Commissioner is authorized, upon application of the mortgagee, 
to insure mortgages (including advances on such mortgages during construction) 
which are eligible for insurance as hereinafter provided, and, upon such terms of 
as the Commissioner may prescribe, to make commitments for so insuring such 
mortgages prior to the date of their execution or disbursement thereon: * * * 

The Senate report on this legislation states that the FHA advised 
the committee that since the enactment of the Housing Act of 1954, 
no housing has been started under the provisions of title VIII (Wherry 
housing) of the National Housing Act. In order to revive an armed 
services housing program, the committee concluded that the most 
practical approach to this problem is to utilize more effectively the 
facilities of the armed services, private capital, and the FHA. 

In order to effectuate this, the Senate report states that— 


The bill would authorize the Secretary of Defense to enter into contracts with 
builders for the construction of housing for armed services personnel on lands 
owned or leased by the United States and situated on or near armed services 
installations. Contracts would be made with builders whose eligibility is de- 
termined by the Secretary of Defense and the FHA. Contracts would be awarded 
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to builders who submit the lowest acceptable bids on the basis of FH A-approved 
plans and specifications. 

The report later sets out the principal differences between the new 
Capehart legislation and the Wherry legislation. The report notes 
that Wherry Act housing is maintained and operated by the private 
sponsors of the housing rather than by the Department of Defense. 
Also, family housing under the € ‘apehart proposal would be used as 
public quarters for armed services personnel and their rental allow- 
ances would be retained by the armed services. Other differences 
set our are the fact that Wherry Act housing loans are payable by 
the private sponsor while under the Capehart legislation arrange- 
ments would be made for the direct payment of the loans and the 
cost of operation and maintenance by the Department of Defense out 
of funds appropriated for this purpose. While under the Wherry Act 
FHA had some discretion in the determination of need for housing 
at a particular location, under the new Capehart proposal, the report 
states, the Secretary of Defense, after making certain findings, can 
make certification of need to FHA which would be conclusive on con- 
dition that the Secretary agrees to guarantee the FHA’s insurance 
fund against loss with respect to the mortgage covering such housing. 


Space limitations 


The Wherry houses were relatively small due to cost and rent 
limitations as indicated previously in this report. The size of the 
Capehart houses is subject to the same space limits as housing built 
with appropriated funds, but due to cost limitations, these maximum 
space limitations have been achieved in only a few Capehart projects. 
These limitations run from a maximum of 2,100 square feet for officers 
of general rank down to 1,080 square feet for enlisted personnel. 
There were a number of other differences between the Wherry Act 
housing and the Capehart program but those set out above are the 
more important ones. 


Conference report 
The conference report on this legislation notes that 


This section (sec. 401) would extend until September 30, 1956, the life of the 
FHA title VIII (Wherry Act) military housing program, and would amend title 
VIII in the following major respects: 

(1) An insurance authorization of $1,363,500,000 would be established 
for this program, in addition to the general FHA insurance authorization. 

(2) Insurance would be issued for units which the Secretary of Defense 
determines are needed to meet essential military requirements, or for person- 
nel for whom adequate housing is not available at reasonable rentals within 
reasonable commuting distance of a military installation. If the Federal 
Housing Commissioner does not concur in the Secretary’s determination, 
he may require the Secretary to guarantee the insurance fund against loss on 
the mortgage in question. 

(3) The amount of the insured mortgage may not exceed the FHA estimate 
of replacement cost, including the cost of land, physical improvements, and 
on site utilities; and it may not exceed an average of $13,500 per family unit 
for the part of the project attributable to dwelling use; and it may not 
exceed the lowest acceptable bid submitted by a qualified builder, as deter- 
mined by the Secretary of Defense after consulting FHA. Also, the replace- 
ment cost of the property (including the estimated value of any usable 
utilities within the boundaries of the property where owned by the United 
States and not provided for out of the proceeds of the mortgage) shall not 
exceed $13,500 per unit. 

(4) The mortgage must mature in not more than 25 years, and bear interest 
at not more than 4 percent. 
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(5) The cost certification provisions of section 227 of the National Housing 
Act would not apply to this program. 
(6) The program would be extended to include the Coast Guard as well 
as the military departments. 
Subsequently the Capehart law was amended to raise the average of 
$13,500 per family unit to $16,500 and to increase the number of units 
which might be built from 100,000 to 150,000. ; 
The Capehart family housing proposal became Public Law 345 of 
the 84th Congress. 


THREAT OF CAPEHART TO WHERRY 


The threat of competition from a sizable volume of new construc- 
tion, built under higher cost limits, disturbed the owners of existing 
Wherry projects. Already a number of projects were suffering finan- 
cial losses; and although in many cases this was due to poor original 
planning, in a number of instances occupancy had dropped because 
of a cutback in assigned military force levels. The additional prospect 
of competition with larger, more expensive units was disturbing. 
This was particularly so in view of the fact that this new housing 
would be occupied by personnel as public quarters and occupancy 
would be on the basis of assignment of personnel to these quarters. 
Accordingly, a number of the Wherry sponsors began to propose that 
the military departments acquire their projects. 

It was argued that not only would this prevent jeopardy to the 
interests of the Wherry sponsors, but also that it would bring all 
on-base housing assets under military management, with consequent 
advantages in the flexibility of assignment of tenants. Many instal- 
lation commanders welcomed this proposal, since they had not been 
satisfied with their lack of control of the projects under private 
ownership. It was also argued that in the long run the Government 
would save money, since in many cases the costs of rents and utilities 
were less than the quarters allowances of the tenants; moreover, the 
sponsors’ operating profits would be saved. 

Attitude of military departments 

The Air Force was receptive to these proposals since its Wherry 
units constituted the great bulk of its assets, and since its objectives 
from the beginning had been to get the best possible units, with a 
view to ultimate acquisition. The Army and Navy, on the other 
hand, preferred to see the projects remain in private hands, because 
they were not in a position to budget for the costs of equity payments, 
repairs and improvements, and maintenance and operation. The 
subcommittee was apprised that these latter views were shared by 
the Office of the Secretary of Defense. 

First law for Wherry acquisition 

The first legislative reference to the acquisition of Wherry projects 
was contained in section 404 of the Housing Amendments of 1955 
(Public Law 84-345). This section permitted the Secretary of De- 
fense or his designee to acquire by purchase, donation, or other means 
of transfer any housing financed with mortgages insured under the 
provisions of title VIII as in effect prior to the enactment of the Hous- 
ing Amendments of 1955. The price paid was to be the fair market 
value as determined by the Secretary on the basis of an independent 
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appraisal. During the year following enactment of the Housing 
Amendments of 1955, 19 projects consisting of 6,001 units were offered 
to the Seeretary of Defense, but no projects were actually acquired. 
The formula 

By the spring of 1956 the Capehart program was well underway, and 
the subject of Wherry acquisition was much discussed by the various 
congressional committees. The use of fair market value appraisals 
of the projects was questioned, because of uncertainty as to future 
military occupancy levels, and contractual limitations on the sponsors’ 
actions and profits. Accordingly, consideration was given to the 
development of a “formula,” which would result in a price generally 
equitable from the standpoint of both the Government and the 
Sponsors. 

A formula was contained in the Military Construction Authoriza- 
tion Act approved August 3, 1956 (Public Law 968, 84th Cong.). 
It permitted the acquisition of Wherry projects, at a price not to 
‘xceed the Commissioner's estimate of replacement cost at the time 
f final endorsement for mortgage insurance, reduced by an “appro- 
priate allowance for physical depreciation.”” This formula was re- 
peated in the Housing Act of 1956 (Public Law 1020, 84th Cong.). 


Mandatory acquisition 

This law also made mandatory the acquisition of any Wherry proj- 
ect located at or near an installation where a Capehart project was 
built. It is noted, incidentally, that this law permitted any acquired 
Wherry housing to be either assigned as public quarters or leased to 
military and civilian personnel. 

Modification of formula 

The formula was later modified in one respect. Section 504, of the 
Housing Act of 1957 (Public Law 85-104, approved July 12, 1957) 
further amended section 404 of the Housing Amendments of 1955 by 
striking out “an appropriate allowance for physical depreciation” 
and inserting in lieu thereof ‘an appropriate allowance representing 
the estimated cost of repairs and replacements necessary to restore 
the property to sound physical condition.”” The House Banking and 
Currency Committee in the Ist session of the 85th Congress, in com- 
menting on this amendment, stated that: 

* * * if the FHA’s estimate is not to be adjusted to current cost levels, it 
would be grossly unfair to the sponsor to deduct an amount representing esti- 
mated cost of repairs and replacements of items requiring periodic replacement 
in the future * * *. Accordingly, your committee would amend this provision 
of the act by substituting language which it believes will restore the possibility 
of acquiring Wherry’s in‘fair negotiations. Under the amendment, deductions 
would be made in an amount to restore the property to sound physical condition. 
We intend to limit this amount to those maintenance items which are past due 
as of the date of sale of the sponsor’s interest (House Rept. 313, Apr. 8, 1957, 
House Committee on Banking and Currency). 


PROGRESS OF ACQUISITION PROGRAM 


Of the 83,742 units constructed for military use, 58,339 had been 
acquired as of June 1, 1959. Of these, 45,160 were mandatory acqui- 
sitions, and the balance permissive. Prior to the end of this fiscal 
year, it is planned to acquire another 2,437 units, 600 mandatory and 
1,839 permissive. In addition, the Army, Navy, and Air Force plan 
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acquisition of an additional 10,137 units in fiscal year 1960, for a new 
total of 70,915 units, or almost 85 percent of the total program. 
This would leave 12,827 units which the Department of Defense has 
not programed for acquisition. Actually, however, since 20 projects 
containing 4,150 units have gone into default under the Wherry pro- 
gram (exclusive of 3 projects containing 634 units which have been, 
or are being, acquired) the meaningful number of units which are 
now planned by the military departments to be left unacquired sub- 
sequent to fiscal year 1960 is only 8,677. 

Or to present it visually in tabular form the three services have 
acquired or plan to acquire units as set out below: 














Units acquired | Units planned for acquisition 
| | ne | 
Total | Mandatory Permissive Total Mandatory Permissive 

| | Ee See 

pS Ee Pe Se rn Se | 14, 409 | 14, 409 | 0 | 3, 881 | 202 3, 679 
Navy...__.-- Sees es 12, 550 | 11, 399 1, 151 | 2, 995 | 2, 995 0 
Air Fore. ------ 2222222722222: | 31,380] 19,352} 1202] 5,104] 0 | 5, 104 
8, 733 


eee. Ne 58, 339 | 45, 160 | 13, 179 | 11, 980 | 3, 197 








The units not planned for acquisition by the three military depart- 
ments are as follows: 


Units 

Weed od SAL RU Ae el le oJ esl ell ead ee 8, 842 
Madi 105, iis tir, ois be te yl oe le euligitias 3, 357 
I en RE SS es Se 628 
OE bd EOt ee toes. Jen SE ws. teigdeseee’ Laat 1 12, 827 


1 Includes 4,150 units which are in default or foreclosed. 


EVALUATION OF WHERRY PROJECTS 


On the basis that virtually all physical property may be had for a 
price, the subcommittee believes that at this point the report should 
return to the matter of the evaluation of a Wherry. This has been 
a matter of controversy since the inception of the Wherry acquisition 
program. 

The “formula” approach and the “fair market value” approach 
have been mentioned briefly. Not yet mentioned, however, are the 
many legislative proposals which have been offered to dictate the 
manner by which the courts should view the method of seeking to 
determine value when the Wherry project is acquired through eminent 
domain proceedings. Since some of these proposals go to the basis 
of our constitutional provision for the payment of ‘just compensa- 
tion,’”’ reference to them quite properly belongs in this report. 


Fifth amendment to U.S. Constitution 


The subcommittee feels the proper place to start is with the con- 
trolling constitutional provision which is the fifth amendment to the 
Constitution of the United States, set out in its entirety below: 


No person shall be held to answer for a capital, or otherwise infamous crime, 
unless on a presentment or indictment of a grand jury, except in cases arising in 
the land or naval forces, or in the Militia, when in actual service in time of war 
or public danger; nor shall any person be subject for the same offense to be twice 
put in jeopardy of life or limb; nor shall be compelled in any criminal cases to be 
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a witness against himself, nor be deprived of life, liberty, or property, without 
due process of law; nor shall private property be taken for public use, without just 
compensation. [Emphasis added.] 

Since this report is not intended to present an exhaustive study 
of the law covering just compensation under the fifth amendment 
but rather merely intends to point out how the evaluation of Wherry 
projects should be viewed in the light of that constitutional provision, 
the discussion will be restricted to the principal considerations in- 
volved. These considerations will be viewed in the light of the 
legislative proposals which have been offered from time to time 
without, however, becoming law. 

Court opinions 

First, just compensation means the full and perfect equivalent in 
money of the property taken (Monongahela Nav. Co. v. United States, 
148 U.S. 312, 326 (1893)). Where the property has a determinable 
market value, that is the normal measure of recovery (United States 
ex rel. T.V.A. v. Powelson, 319, U.S. 266, 275 (1943); United States v. 
New River Collieries Co., 262 U.S. 341 (1923)). Market value is 
‘what a willing buyer would pay in cash to a willing seller.” (United 
States v. Miller, 317 U.S. 369, 374 (1943)). 

When a taking of private property has been ordered, the question 
of just compensation is a judicial question (Monongahela Nav. Co. v. 
United States, 148 U.S. 327 (1893)). 

The ascertainment of compensation is a judicial function, and no power exists 
in any other department of the Government to declare what the compensation 
shall be or to prescribe any binding rule in that regard. (United States v. New 
River Collieries Co., 292 U.S. 341 (1923)). 

Let us view the constitutional provision and the decisions inter- 
preting the Constitution to the most recent legislative proposals 
relating to the evaluation of Wherry projects. These latest proposals 
appeared in title VII of S. 57, 86th Congress, 1st session, as that bill 
was reported by the House Committee on Banking and Currency. 


TITLE VII OF §S. 57, 86TH CONGRESS 


Title VII as reported to the House contained miscellaneous pro- 
visions relating to military housing. Among them was an extension 
of the Capehart program until September 30, 1960; another increased 
the mortgage period for Capehart housing from 25 to 30 years. A 
third provision would have authorized the acquisition of housing 
financed with mortgages under section 207 of the National Housing 
Act under certain circumstances. A later provision in the bill would 
have made the acquisition of these defined section 207 houses 
mandatory. 

Subsection 703(a) would have amended existing law with respect to 
replacement cost and fair depreciation of Wherry projects. The exist- 
ing law on this subject is found in section 404(c)(1) of the Housing 
Amendments of 1955, as amended by section 512 of the Housing Act 
of 1956 (Public Law 1020, 84th Cong.), and in section 513(d) of 
the Military Construction Act of 1958 (Public Law 85-685). Insofar 
as these statutes set forth the criteria to be used in a judicial determi- 
nation of just compensation they, in effect, restate what has been the 
law relating to condemnation of all property since the basic condem- 
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nation act of August 1, 1888 (25 Stat. 357). Briefly, these laws require 
negotiation with an owner before the institution of condemnation pro- 
ceedings and permit the issue of just compensation to be determined 
by a commission of three qualified disinterested persons to be ap- 
pointed by the court. These two first referred to laws also state that 
any commission appointed “shall give full consideration to all ele- 
ments of value in accordance with existing law.”’ It is this latter pro- 
vision which would have been amended by section 703(a). he 
amendment proposed would have stricken from the law the above 
quoted language and inserted in lieu thereof the words— 

shall give full consideration to replacement cost, fair depreciation, and such other 
elements of value as can be applied with respect to such property in determining 
just compensation. 

This is a mandatory provision and could be interpreted as being 
applicable as a measure of compensation in every instance. It would 
disregard the question as to whether this measure of compensation is, 
in fact, a proper legal standard in a particular case. It would dis- 
regard also the principal that compensation for the taking is a judicial 
question. 

In this connection, the courts have held that the necessity for a 
taking is a legislative question, the use being public, but that the com- 
pensation for the taking is a judicial question. 

In Monongahela Navigation Co. vy. United States, 148, U.S. 312, 327 
(1893), the Supreme Court said, with reference to the measure of com- 
pensation (p. 327): 

* * * But this is a judicial and not a legislative question. The legislature may 
determine what private property is needed for public purposes—that is a question 
of a political and legislative character: but when the taking has been ordered, 
then the question of compensation is judicial. It does not rest with the public, 
taking the property, through Congress or the legislature, its representative, to say 
what compensation shall be paid, or even what shall be the rule of compensation. 
The Constitution has declared that just compensation shall be paid, and the 
ascertainment of that is a judicial inquiry. * * * 

In the case of the United States v. New River Collieries, 292 U.S. 341 
(1923), the Supreme Court said (pp. 343-344): 

* * * The ascertainment of compensation is a judicial function, and no power 
exists in any other department of the Government to declare what the compensa- 
tion shall be or to prescribe any binding rule in that regard. 

Replacement or reproduction cost less depreciation may be proper 
subjects for consideration in the condemnation of a Wherry housing 
project, but they cannot be made the sole text of just compensation 
under the fifth amendment to the Constitution. 

It appears clear that the use of such standards is a matter for 
exclusive determination by the court in each case on the particular 
facts in that case. There is also the inherent danger that if these costs 
were considered to be the only measure of compensation, it might 
result in there being ignored other proper measures of value such as 
comparable sales of similar property and the capitalization of income. 

Section 703(b) of the bill would have established a new rule in con- 
demnation proceedings for the acquisition of Wherry housing. The 
rule would have authorized the Secretary of Defense and the Wherry 
sponsor to agree upon a purchase price, after condemnation proceed- 
ings have been instituted. This agreement would not have required 
the approval of the Department of Justice and, indeed, would have 
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required the Attorney General, upon notification of such agreement, 
to dismiss the condemnation suit. Existing law (the act of June 25, 
1948, as amended; 28 U.S.C. sec. 2072) vests the power to make such 
rules of practice in the Supreme Court of the United States. 

Section 703(c) would have made the new condemnation procedure 
described above applicable to any proceeding in which a final adjudi- 
cation of just compensation had not been made on the date of enact- 
ment of the bill into law. 

Section 704(a) would have required that deposits made in connection 
with the filing of declarations of taking to be not less than the Federal 
Housing Commissioners estimate of replacement cost. Existing law 
(the act of February 26, 1931; 40 U.S.C. 258a) under which such 
declarations are now made, requires the deposit to be the sum of money 
estimated by said acquiring authority to be just compensation for the 
land taken. 

The subcommittee was advised that at the present time, deposits 
are made on the basis of appraisals, and this the Department contends 
is the only effective means of insuring that the deposit does not sub- 
stantially exceed the final award. The subcommittee concedes that 
theoretically, the amount of the deposit does not affeet the rights of 
the parties in the final award but points out that Wherry corporations 
are promptly liquidated after the projects are acquired and this might 
render difficult, or at least inconvenient, recovery by the United States 
of amounts withdrawn from the deposit. 

The subcommittee is of the view that there can be no justification 
for the deposit in the court of anything less than the appraised fair 
market. value of the property and it recommends most strongly that 
deposits be not less than this amount. Testimony received by the 
subcommittee indicated that in at least one instance brought to its 
attention, the deposit in no way approximated the fair market value 
of the property. 

Withdrawal! from bill 

All of the provisions of title VII which related to the acquisition 
of Wherry housing were withdrawn from the bill by the Banking and 
Currency Committee during the consideration of the bill on the floor 
of the House. 

From the inception of the Wherry acquisition program, various 
suggestions have been made by representatives of Wherry project 
owners. These suggestions have in some instances found their way 
into legislative language such as those appearing in title VII of S. 57 
described above. Another suggestion receatly made by an attorney 
representing one or more Wherry project owners is that there should 
be created a board or body similar to the Claims and Appeals Board 
of the Corps of Engineers. ‘his board, it is suggested, should be a 
part of the Department of Defense and might be made up of a panel 
of three members—one from Federal Housing Administration, one 
from the Corps of Engineers, and one from the Department of Defense. 

The subcommittee has considered this suggestion but feels that the 
creation of a special board at this time might well have the e.lect of 
delaying acquisitions rather than accelerating them. The subcom- 
mittee feels also that the acquisition program to date plus the projects 
proposed for acquisition in the reasonably near future constitutes such 
a large percentage of all of the Wherry housing units that the injec- 
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tion at this time of a new approach in the field of acquisition could 
raise other problems in addition to that of possible delay. 

The rather detailed description of these various suggestions and 
recommendations has been made since the subcommittee feels its report 
would be incomplete unless some of the difficulties and controversies 
which have arisen in connection with the acquisition of Wherry proj- 
ects and in connection with their evaluation were brought out in 
reasonable extension. 

It will be seen that Air Force has made the greatest progress in the 
acquisition of Wherry housing for the reasons noted above. Army’s 
reluctance to acquire projects is due to budgetary difficulties. Navy’s 
reason is the same, plus the fact that from the outset its emphasis was 
on low rents, rather than size and quality of units. Most of the Army 
and Navy acquisitions have been in the mandatory category. 


REVOLVING FUND 


To finance the acquisition program, Congress, in Public Law 1020, 
84th Congress, authorized the establishment of a revolving fund and 
the appropriation of $50 million for initial capital. It was specified 
that quarters allowances, withheld from occupants of acquired proj- 
ects which were designated public quarters, would supplement this 
fund, together with rentals from projects operated on a rental basis. 
Payments from the fund were authorized for equity payments, in- 
terest, principal, and mortgage insurance premium payments and 
other obligations (except those for maintenance and operation) with 
respect to such housing, and for expenses incurred in the alteration, 
improvement, rehabilitation and repair of such housing. The Secre- 
tary of Defense with the approval of the President was authorized to 
transfer from unexpended balances of any appropriations of the mili- 
tary departments not carried to the surplus fund of the Treasury such 
a as may be needed to provide adequate capital for the revolving 

und. 


Funding 

The Department of Defense did not request the appropriation of 
$50 million to start the revolving fund. Since there was $75 million 
available from balances of other appropriations, with the approval of 
the President, this amount was transferred into the fund in fiscal year 
1957. In fiscal year 1958, an additional $55 million was transferred 
into the fund from balances of other appropriations. There was 
added an additional $18.5 million from quarters allowances withheld 
during fiscal year 1958 and it is estimated that an additional $44.2 
million will be added to the fund from quarters allowances withheld 
during fiscal year 1959. Actual expenditures during fiscal year 1957, 
1958 and through March 31, 1959 or earmarked for expenditures for 
acquired projects through June 30, 1959 are: $65.7 million for equity 
payments; $54.7 million for repair and rehabilitation; $39.8 million for 
mortgage payments, including interest and insurance and $5.5 million 
for other costs and expenses, exclusive of maintenance and operation. 
The balance of approximately $27 million is currently planned to be 
used for the purchase of additional projects and repair and rehabilita- 
tion of acquired projects during the remainder of fiscal year 1959. 
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NEGOTIATION VERSUS FORMULA PRICE 


The Department of Defense has given great emphasis to acquisition 
of Wherry projects by negotiation within the formula price, rather 
than by use of condemnation. Originally, the Department of Defense 
instruction did not require a fair market value appraisal. However, 
in an effort to bring greater uniformity into acquisition procedures, 
these instructions were amended (November 1957) to require ap- 
praisals in all cases (exceptions were made where negotiations were 
far advanced). At the same time repeated emphasis was given to 
the fact that the appraisal should be the basis for the initial offer, 
and that this offer should be increased if warranted in order to reach 
a reasonable compromise within the formula framework. 

The Air Force has negotiated 43 projects out of a total of 54 acquired 
to date, the Navy 12 out of 25, and the Army 2 out of 22. 


Market value lower than formula 

The committee discovered that the fair market value equity is 
generally far lower than the formula equity; and where a negotiated 
price was reached, it was generally closer to the formula. In only 
three condemnation cases have final judgments been entered: Red- 
stone Arsenal, Fort Benning, and Dugway Proving Ground. In the 
first case the judgment was 2% times the fair market equity and 
$100,000 over the formula; in the second, the judgment was more 
than double the fair market equity and almost twice the formula 
amount. In the Dugway case, agreement was reached by stipulation; 
and the price was 457 percent of the fair market equity and 52 percent 
of the formula equity: 


WHERRY AS PUBLIC QUARTERS 


It is the policy of the Department of Defense that acquired Wherry 
projects will be operated as public quarters, and except in a few cases 
where temporary exceptions have been granted (to permit continued 
operation on a rental basis), this policy has been observed. At the 
same time, repairs and improvements have been made, within the 
limits of available funds and depending on conditions in each instance. 


REHABILITATION OF WHERRY 


In general, it is desired to bring acquired Wherry units up to 
minimum standards for public quarters, as prescribed in Department 
of Defense Instruction 4270.22 of April 29, 1959. The subcommittee 
was advised that it is not intended to bring the Wherry units up to 
Capehart standards; but that it is important to provide additional 
storage space, reduce maintenance costs, and in some cases, convert 
an excess of 1-bedroom units into 3- and 4-bedroom units. This 
latter action was stated to be necessary to keep pace with the con- 
stantly increasing size of military families. It is estimated that 
repairs and improvements will average somewhat over $2,000 per 
unit; cases involving more than $3,000 per unit are reviewed in advance 
with the Armed Services Committees. 
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WHERRY PROJECTS IN DEFAULT 


As of April 30, 1959, 23 projects containing 4,784 units had gone 
into default under the Wherry program. ortgages on 4 of these 
(2,166 units) are still held by the original mor e and default is 
quite recent. FHA has acquired title on 11 projects and has sold 3. 
Mortgages on the remaining eight projects have been assigned to 
FHA and foreclosure sadiaial have been initiated on two of these. 
Three On ee containing 634 units have been or are being acquired, 

February 28 of this year, FHA’s total investment in defaulted 
catjouts amounted to $28, 529, 636—$19,498,102 for military projects 
(and $9,031,534 for AEC projects). These FHA investments are 
2.9 percent ‘of insurance written on military projects. Moreover, 
$2,640,177 have been recovered by sale or by mortgage payments on 
military projects. 

The actual net ‘‘loss’’ ‘ on the program has been $2,451,381 on three 
military projects which were sold, but the potential “Joss” on the 
remaining projects amounts to $25, 889 ,459—3$16,857,925 for military 
projects (and $9,031,534 for AEC projects). 

Actual losses 

Of course, actual losses will not reach these amounts; in fact FHA 
now estimates that losses will not amount to more than 65 percent 
or about $16,825,000—$10,955,000 and $5,870,000, respectively. 
However, it should be noted that this estimate of losses tends to 
overstatement because the military has already acquired two of these 
projects (350 units at Hill Air Force Base, Utah and 232 units at 
Brunswick Naval Air Station, Maine) and proposes to acquire another, 
(52 units at Schenectady General Depot, N.Y.) 


COMPARISON WITH OTHER PROGRAMS 


The subcommittee feels that these statements of actual and potential 
losses cannot be properly evaluated, however, unless they are compared 
with losses in other FHA mortgage insurance programs. As of De- 
cember 31, 1958 (the date of the latest FHA report) losses in the 
Wherry program amounted to $2,067,780 or three-tenths of 1 percent 
of total insurance written ($683,142,510). Mortgage insurance 
premiums collected under the Wherry program at that time amounted 
to $26,980,000; it will be seen that this is more than enough to cover 
actual and probable losses which are estimated at $19,276,000. 
With respect to the military position of the program, conditions are 
even more favorable because mortgage insurance premiums collected 
(estimated at $26,310,000) are almost double the actual and potential 
losses ($13,406,000). 

According to an FHA statement as of December 31, 1958, the 
percentage of actual losses to total insurance written on other rental 
housing programs were: Section 207, 01.3 percent; section 608, 0.98 
percent; and section 908, 0.4 percent. Accordingly, it will be seen 
that of the four major FHA rental housing programs, only one shows 
a lower loss than the Wherry program and it should be noted that 
this program (sec. 207) was the only one of the four which required 

1 The word “loss,” although frequently used in connection with the matter being dealt with here, is 


actually misleading since as indicated below in this report, the insurance fund will contain a surplus even 
after all “losses’”’ have been deducted. 
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a finding of economic soundness as a prerequisite to mortgage 
insurance. 
POSITION OF WHERRY SPONSORS 


The subcommittee feels that the principal points made in the 


testimony of witnesses representing Wherry owners should be sum- 
marized in this report. 
Major Gen. W. D. Partlow, Jr., USAF (Retired) 

The principal pomts made by General Partlow who is an attorney 
and a business associate of Mr. E. W. Carmack, a Wherry housing 
sponsor, are as follows: 

1, Authorize the consideration of current reproduction costs and 
the value of the property as military housing in all cases in condem- 
nation, 

2. Require negotiation by Department of Defense to acquire the 
property to continue in good faith until final adjudication of just com- 
pensation, as was the intent of the Congress stated in congressional 
records accompanying the Capehart Act (1956 amendment). 

3. Require the Government to deposit in court the fair value of the 
property when possession is taken before final judgment. 

Roland Boyd, Esq. 

Mr. Boyd is general counsel for the Wherry Housing Association, 
an organization consisting of the owners of most of the Wherry units. 
Mr. Boyd’s principal points are set out below: 

1. The military and private enterprise are not compatible in the 
field of ownership and management of military housing. 

2. Construction of Capehart houses leaves the Wherry owner no 
choice. He must get out of the ownership and management of mili- 
tary housing. 

3. Congress has determined that it is in the best Government in- 
terest that Wherry housing be acquired. 

4. There are many 2 a reasons for acquisition of Wherry. (Note: 
The details of this point, as well as the details with respect to each of 
the others, are set out in the printed hearings.) 

5. In spite of penalties which Public Law 1020 (84th Congress) 
places on price of Wherry house, experience proves that most owners 
will sell by negotiation rather than by condemnation. 

6. Experience has proven that if an acquisition program is properly 
administered, from 80 to 85 percent of the property will be acquired by 
negotiation. 

7. Failure to have a uniform acquisition policy properly and dili- 
gently administered has had adverse effects on both the Government 
and the Wherry project owners. 

8. The need for new legislation: 

(a) Provide for accelerated mandatory acquisition of all 
Wherry housing projects. 

(b) Clarify the law to make it possible to negotiate to a fair 
settlement. 

(c) Provide, where trials are necessary, for expeditious deter- 
mination of “just compensation.” 

(d) Provide for adequate consideration of today’s replacement. 
cost in determining ‘‘just compensation.”’ 
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Mr. Boyd concluded his statement with a list of subjects, an under- 
standing of which he stated to be important for a thorough under- 
standing of Wherry housing. These 11 points are set out below: 

1. Construction profit and construction loss in Wherry houses. 

2. Three years’ search fails to produce a definition of the word 
“‘windfall.”’ 

3. Wherry law served its purpose. 

4. In many respects Capehart law is improvement over Wherry law. 

5. Why isn’t the Wherry owner entitled to enhancement in value 
of his houses? 

6. Our idea as to basic error in original Wherry law. 

7. Chief compJaints of Wherry trial attorneys about Government’s 
method of attempting to vrove value of a Wherry house. 

&. There is no Government money in a privately owned Wherry 
house until and unless it defaults. 

9. Many Government employees consider it a crime for private 
enterprise to realize a profit. 

10. There is a situation in history which is parallel to Wherry. 

11. The Wherry Housing Association does not condone “chicanery”’ 
in any form. 


EXPRESSION OF VIEWS BY CONGRESSIONAL COMMITTEES ON WHERRY 
HOUSING ACQUISITION 


1. The Banking and Currency Committee of the House, Report 
No. 313 (85th Cong., Ist sess., 1957): 


Your committee believes strongly that Wherry housing on or adjacent to 
military bases should be owned and operated by the military department con- 
cerned. 


2. The Armed Services Committee of the House, Report No. 638, 
85th Congress: 


As the Armed Services Committee pointed out last year the savings to be 
effected are so large that it would be an unreasonable man indeed who would 
deny the wisdom of embarking upon this program of purchase. 


€ 


3. The Senate Armed Services Committee in Report No. 842, 85th 
Congress: 

Recognizing that Wherry units would be in existence at military installations 
for perhaps the next 60 or 70 years and that in many instances it would be de- 
sirable for the military departments to purchase them, Congress enacted per- 
missive acquisition legislation in 1955. 

4. The Senate Committee on Appropriations in Report No. 980, 
85th Congress: 

It appears that the continued operation of these projects under the present 
conditions is excessively expensive to the Government, and that the best interest 
of the Government will be served if the military will proceed with dispatch 
and acquire these projects. 


5. The House Committee on Appropriations in Report No. 1009, 
85th Congress: 


These owners have businesses to operate and are certainly entitled to know 
what the plans of the Government are with respect to the acquisition of these 
projects. 
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CONCLUSIONS 


Below are set out the conclusions arrived at by the subcommittee 
at the end of its hearings. All of them are, of course, implicit in the 
foregoing report itself. Some of them are to a certain extent repetitive 
of specific matters dealt with in the report. Notwithstanding this, 
the subcommittee believes that they bear repetition at this point. 
Was Wherry housing a mistake? 

In his testimony before the subcommittee, the representative of the 
Wherry Housing Association took the position that the Wherry 
housing program was a mistake. Among other things he pointed out 
essential incompatibility between the military and a private enter- 
prise function on a military base. While the subcommittee appreciates 
the irritation arising from such an association, it does not regard the 
same as sufficient to condemn the Wherry housing program as a 
mistake. 

In retrospect we could probably have devised a program better than 
Wherry. We could, perhaps, have provided a better system or term 
of amortization. We might have done better on regulations for oc- 
cupancy by military personnel. And there are, undoubtedly, other 
actions which might have been taken to the advantage of both the 
Government and the Wherry sponsor. 

However, in 1951 the military and the Congress faced the absolute 
necessity of providing family quarters for the military. Efforts to 
secure appropriated funds for the construction of family quarters 
proved unsuccessful. The Wherry program was adopted as an 
alternative. Regarding the practical situation, the Committee on 
Armed Services and then the Congress adopted the legislative policy 
of eliminating virtually all authorization for appropriated funds for 
family quarters. The Committee on Armed Services then stated the 
policy to be that, with minor exceptions, family quarters be provided 
under the Wherry program. 

We wanted houses and we got houses. We got over 83,000 family 
quarters. Therefore, the Wherry program was a success in producing 
family quarters even though the financing, as provided by act of 
Congress, may not have been the best that could have been devised 
and notwithstanding the fact that there may have been other deficien- 
cies and irritations. 


Formula for just compensation in condemnation proceedings 

The subcommittee has been urged to recommend legislation to pro- 
vide a formula to be followed by the court in condemnation proceed- 
ings. In great part the language suggested is that which appeared in 
title VII of S. 57, 86th Congress. Similarly, last year’s housing bill 
contained language which would have required, for example, that the 
issue of just compensation should be determined by a three-member 
Commission and that such Commission would be required to give 
full consideration to replacement cost and fair depreciation. 

The fifth amendment to the Constitution provides— 

No person shall be * * * deprived of life, liberty, or property, without due 
process of law; nor shall private property be taken for public use, without just 
compensation. 

At the request of the subcommittee, the Legislative Reference 
Service of the Library of Congress has provided a brief on the con- 
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stitutional power of Congress to legislate in connection with the 
ascertainment of “just compensation.’”’ In addition, the subcommittee 
has made its independent investigation of this question. 

The subcommittee is convinced that Congress has no power to 
a in the manner suggested to it. 

n the case of Monongahela Navigation Company v. United States 
(148 U.S. Reports, 327), it is stated: ' 

It does not rest with the public, taking the property, through Congress or the 
legislature, its representative, to say what compensation shall be paid, or even 
what shall be the rule of compensation. The Constitution has declared that just 
compensation shall be paid, and the ascertainment of that is a judicial inquiry. 
[Emphasis supplied.] 

In United States v. New River Collieries (262 U.S. Reports, 343), 
the following appears: 

The ascertainment of compensation is a judicial function, and no power exists 
in any other department of the Government to declare what the compensation 
shall be or to prescribe any binding rule in that regard (Monongahela Navigation 
Co. v. United States, 148 US. 312, 327). Where private property is taken for 
public use, and there is a market price prevailing at the time and place of the tak- 
ing, that price is just compensation (Vogelstein & Co. v. United Siates, decided this 
day, ante, 337; United States v. Chandler-Dunbar Water Power Co., 229 U.S. 53, 
80, 81; Boom Co. v. Patterson, 98 U.S. 403, 407). More would be unjust to the 
United States and less would deny the owner what he is entitled to. 

See also B. & O. R. Co. v. United States (298 U.S. Reports, 365). 

In the hearings reference will be found to an opinion by Mr. Lewis 
Orgel, author of “Orgel on Valuation Under Eminent Domain.” 
The subcommittee has reviewed the opmion by Mr. Orgel. In the 
view of the subcommittee, Mr. Orgel’s opinion holds only that Con- 
gress or the State legislature may award something in addition to 
judicially determined “just compensation.’”” The subcommittee is 
aware of a number of instances in which State legislatures have pro- 
vided by law for payment of sums in addition to “‘just compensation.” 

The subcommittee is aware of but one instance in which Congress 
has provided by law for any sum in addition to “just compensation.”’ 
In Public Law 155, 82d Congress, Congress authorized the payment of 
the cost of removal from premises acquired for military installations. 
The holdings of the court have been consistent to the effect that the 
cost of removal from the condemned premises is not a portion of ‘just 
compensation.” The Congress has seen fit to award the cost of re- 
moval in those limited cases as payment in addition to just compensa- 
tion. The subcommittee sees no similarity between the property 
owner who is dispossessed of his property incident to the establishment 
of a military preject and the Wherry sponsor who in anticipation of 
profit entered upon a business transaction. 


Amount of deposit in condemnation proceedings 


During the hearings, recommendations for several different proposed 
legislative changes were made. One of them directed itself to the 
amount to be deposited in court in the event of condemnation 
proceedings. 

Complaint was made that in all instances the amount deposited 
was not the result of an appraisal of the value of the Wherry sponsor’s 
equity in the project. It was shown that in one instance a nominal 
deposit of $1 was deposited in the registry of the court. Upon the 
vacation of the order of taking, deposit of $187,000 was made. 
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In another instance, a motion to vacate the order of taking was 
made in which a deposit of $100,000 was made. The motion to 
vacate was granted in that case. This ruling, however, was reversed 
by the U.S. Court of Appeals for the Fifth Circuit. 

It is clear from the cases on the subject that the court cannot 

determine the adequacy of the deposit; the subcommittee believes 
it inadvisable to legislate on the subject; and there remains, therefore, 
only one agency of the Government which can and should make de- 
terminations in this respect, and that is the executive branch. In 
this connection, the Fifth Cireuit Court of Appeals in the case (No. 
17267, Aug. 1, 1958) stated: 
The statute itself is clear. It provides that the declaration of taking contains a 
statement of the sum of money “estimated by said acquiring authority to be just 
compensation for the land taken.’’ Congress plainly gave the acquiring authority, 
not the courts, the function of estimating just compensation for this purpose. And 
the lack of court review is evident from the fact that when the declaration is filed 
and the deposit made in court “title to the said lands * * * shall vest in the 
United States, and said lands shall be deemed to be condemned * * *’. Had 
Congress intended court review of the declaration or the amount of the estimate it 
would have provided for some court action by way of approval before title passed. It 
did not require any court action in this particular. Likewise, because it did not 
contemplate any court action, it made no provision for response by the condemnee 
or even for notice prior to vesting of title. [Italic supplied.] 

The action taken by the court in the cases cited indicates the remedy 
before the court is adequate. The subcommittee reiterates the prin- 
ciple that it is the interest of sound public policy that litigation be dis- 
couraged. Therefore, the subcommittee strongly recommends to the 
Department of Defense, the military departments, and the Depart- 
ment of Justice that in condemnation proceedings of Wherry housing 
projects a true estimate of the actual value of the equity of the owner 
should constitute the amount of the deposit. The subcommittee feels 
that only in very extraordinary circumstances should there be a de- 
parture from this policy. 

It is believed that in some cases, even in many cases, the owner 
would be inclinded to accept a deposit reached in accordance with the 
foregoing rather than engaged in protracted litigation. 

Acquisitions by partial payments 

Public Law 1020, 84th Congress, confers authority on the military 
departments to acquire Wherry projects by installment payments over 
a period of 5 years. The subcommittee is of the opinion that the mili- 
tary departments should take advantage of the installment payment 
provision. It is believed that funds available from the revolving 
fund annually would permit the prompt acquisition of the remaining 
Wherry projects. 

Compulsory acquisition 

Shortly after the institution of the Capehart housing program, it 
became evident that Wherry projects should be acquired by the mili- 
tary departments at bases where Capehart projects were to be insti- 
tuted. Property, therefore, legislation made the acquisition of Wherry 
projects at such bases mandatory. Authorization was given for the 
permissive acquisition of Wherry projects at other bases. 

It develops that the Air Force at the end of fiscal year 1960 will have 
acquired all Wherry housing projects at Air Force installations except 
one project. These acquisitions have been both mandatory and per- 
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missive projects. The subcommittee regards the action of the Air 
Force as being in consonance with the policy established by Congress 
as set out in this report. 

The Army has proceeded less rapidly than the Air Force and has 
acquired or intends to acquire, by the end of fiscal year 1960, 59 proj- 
ects, which will leave 25 projects which the Army currently does not 
intend to acquire. 

The Navy has moved very slowly in its acquisition program. A 
representative of the Navy informed the subcommittee that the Navy 
had no intention of acquiring any Wherry projects other than those 
which they are required to acquire under the mandatory provisions of 
the law. (See pp. 23 and 24 for details of acquisition program. ) 

The subcommittee believes it to be in the best interest of the mili- 
tary departments and the Government that all Wherry projects (as 
such are referred to in the ‘“Recommendation”’ at the end of this re- 
port) in the current inventory of stations be acquired without delay. 


RECOMMENDATION 


It is the recommendation of the subcommittee that all remaining 
Wherry housing units located at or near a military installation which 
the Secretary of Defense determines to be a permanent part of the 
military establishment should be acquired. 

The subcommittee further recommends that the above recom- 
mendation be implemented by the enactment of appropriate legisla- 


tion. 
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